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STATE OF CONNECTICUT 
OFFICE OF THE STATE COMPTROLLER 

 
CONNECTICUT STATE EMPLOYEES RETIREMENT COMMISSION 

 
 
In the Matter of: August 17, 2017 
Town of Thompson and other 
CMERS-participating municipalities 
 

DECISION AND DECLARATORY RULING 
 

 Pursuant to Conn. Gen. Stat. § 4-176(a), the Connecticut State Employees Retirement 
Commission (“Commission”) hereby issues, upon its own motion, a declaratory ruling with 
respect to the legality of the Town of Thompson’s, as well as other municipalities that participate 
in the Connecticut Municipal Employees Retirement System (“CMERS”), enrollment of new 
employees of a CMERS-participating unit into a defined contribution retirement plan, or a 
retirement plan other than CMERS, including no enrollment in a retirement plan.  Specifically, 
the Commission issues a declaratory ruling with respect to whether: 1) such action is permissible 
by a municipality; 2) such action constitutes a withdrawal or partial withdrawal from CMERS; 
and 3) the effect of the same. 
 
 Based upon the whole record before it, and in accordance with Conn. Gen. Stat. §4-
176(e) and Conn. Agencies Regs. § 5-155a-1(e), the Commission makes the following findings 
of fact and conclusions of law, and issues the following decision.  
 

FINDINGS OF FACT 
 

1. CMERS is a multi-employer pension plan administered by the Connecticut State 
Employees Retirement Commission. Pursuant to Conn. Gen. Stat. § 5-155a, the 
Commission’s responsibilities regarding CMERS include, but are not limited to, pension 
administration, and the collection, reconciliation and disbursements of contributions. 
 

2. CMERS is a defined benefit plan and is an actuarial reserved, joint-contributory program. 
In this plan, the members and their employers (the participating municipalities) make 
contributions to the fund, qualified as a tax-exempt plan under Sections 401(a) and 501(a) 
of the Internal Revenue Code (IRC). These funds are invested and interest and earnings 
on the investments are placed in reserve to pay benefits to the retired members and 
beneficiaries of deceased members. The law requires the retirement fund to remain in 
actuarial balance.  See Conn. Gen. Stat. § 7-443.1 This guarantees to the members the 
availability of funds to pay their benefits when they retire. 

                                                 
1 “The Retirement Commission shall fix the initial rates of contribution by municipalities on 
account of future pensions based on services rendered prior and subsequent to the acceptance of 
this part on an actuarial study of the municipalities whose acceptance is necessary to the taking 
effect of this part. It shall make a complete actuarial study of the experience of the retirement 
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3. The Town of Thompson is a municipal corporation organized under the laws of the State 

of Connecticut. 
 

4. Since 1976, the Town of Thompson has been participating in CMERS.   
 

5. On or about September 3, 1975, in accordance with Conn. Gen. Stat. § 7-427, the 
Legislative Body for the Town of Thompson resolved: 
 

[T]hat the Town of Thompson hereby accepts the Provisions of Section 7-427 of the 
Connecticut General Statutes to bring all Town Employees and elected officials who 
qualify under the Provisions of said Section under the Provisions of Part B of the 
Connecticut Municipal Employees Retirement Fund.  Unanimously voted. 

 
(Exhibit A). 

 
6. Thereafter, on or about April 8, 1976, the Retirement Commission approved participation 

of the Town of Thompson in CMERS, Fund B, effective July 1, 1976, “for all eligible 
employees in all departments and for elected officers who qualify.” (Exhibit B) 
(emphasis in original). 
 

7. In or about 2012, the Town of Thompson and the American Federation of State, County 
and Municipal Employees Council 4, Local 1303-031 (“AFSCME”)2 entered into 
binding arbitration regarding pension benefits for the Town’s employees within 
AFSCME and the Town’s continued participation in CMERS. 
 

8. In response to an inquiry by Attorney Weinstock, Helen Kemp, Esq., formerly employed 
as the Assistant Director and Division Counsel, Retirement Services Division, stated that, 
in her opinion, existing employees could lawfully remain in CMERS, while an employer 
declined to so enroll new employees within that department in CMERS.3 
 

9. On or about July 31, 2012, the Connecticut State Board of Mediation & Arbitration 
issued a binding arbitration award, Exhibit C, Case No. 2012-MBA-318, which stated 
“All employees hired after the issuance of the interest arbitration award in Case No. 
2012-MBA-318, working at least 20 hours per week, shall not be enrolled in the MERS 
Plan . . . but instead shall be enrolled in a Defined Contribution (DC) Plan . . . .”   
 

10. Later in 2012, the Commission received a copy of the arbitration award, Case No. 2012-
MBA-318. 

                                                                                                                                                             
system established by this part at intervals of not more than five years and shall thereupon 
readjust the contributions to be made by municipalities.” Conn. Gen. Stat. § 7-443. 
2 AFSCME was the predecessor to the current Public Works and Dispatchers Union, United 
Public Services Employees Union (“UPSEU”). 
3 Attorney Kemp’s statements are offered for background.  It does not bind the Commission 
under controlling law.  See infra Part V. 
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11. Upon receipt of the arbitration award, the Commission reviewed the same and 

determined that the decision of the State Board of Mediation and Arbitration concerning 
participation in CMERS was null and void and unenforceable. 
 

12. On or about March 19, 2013, former Commission Chairman Peter Blum sent a letter to 
Lawrence Groh, Jr., former First Selectman for the Town of Thompson, advising him that 
the Commission considered the award “null and void and unenforceable.” The letter 
further advised that “[t]he Town of Thompson is not allowed to engage in a partial 
withdrawal from the Connecticut Municipal Employees Retirement System under 
pertinent state statutes.” (Exhibit D).   
 

13. On April 18, 2013, Kenneth S. Weinstock, Esq., attorney for the Town of Thompson, 
appeared at the Commission’s monthly meeting to speak before the Commission 
regarding the arbitration award. (Exhibit E). 
  

14. On or about May 28, 2013, former Commission Chairman Peter Blum sent a letter to 
Attorney Weinstock addressing questions that Attorney Weinstock had raised at the April 
18, 2013 Commission meeting. Chairman Blum again advised that “all regular employees 
or elected officers working at least twenty hours a week and receiving pay from a 
participating municipality must be members of the [CMERS] plan. There is clearly no 
provision in the relevant statutes to provide an employee, or member . . . with a Defined 
Contribution Plan in lieu of his or her CMERS benefits.” (Exhibit F). 
 

15. On November 13, 2013, former Chairman Peter Blum wrote a letter to former First 
Selectman Paul Lenky advising again that “all qualified new hires must be enrolled in 
CMERS.” (Exhibit G).   
 

16. Despite multiple directives from the Commission that the Town of Thompson must enroll 
new employees into CMERS, the Town of Thompson has not enrolled any new hires into 
the CMERS plan since the arbitration award. 
 

17. Active membership in CMERS for the Town of Thompson has declined by 44.3% from 
2012 to 2016.  There were 37 active employees in 2012, 29 active employees in 2014 and 
21 active employees in 2016. 
 

18. Moreover, the Town of Thompson has not followed the process for withdrawing from 
CMERS as provided for in Conn. Gen. Stat. §§ 7-427(a) and 7-444. 
 

19. The Town of Thompson’s legislative body did not pass a resolution for the Town of 
Thompson’s withdrawal from CMERS, nor was any such resolution submitted to the 
Commission. 
 

20. The Town of Thompson has not reimbursed CMERS for any deficit in the plan’s funding 
resulting from its withdrawal. 
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21. The Commission adopts the findings by its actuary, Cavanaugh Macdonald. The Town of 
Thompson’s failure to enroll new employees into CMERS or compensate the CMERS 
plan “with a sum sufficient, as determined by the commission on sound actuarial 
principles, to provide for the payment of all future retirement allowances and refunds 
already vested by the retirement of members from the municipality” places the fund at 
risk, as supported by actuarial evaluation of these circumstances.  (Exhibit H).  More 
specifically, “allowing participating [municipalities] to ‘opt out’ of [C]MERS for future 
employees would result in a trend of increasing required funding by all [municipalities] 
participating in the System.”  (Id.). 
 

22. The Commission’s actuary has estimated that it would cost the Town approximately 
$375,000 to revert to full coverage of its employees in CMERS.  (Exhibit I).  
Alternatively, to fully settle its liability in the event of a complete withdrawal, the 
Commission’s actuary, as of July 17, 2017, has estimated Thompson’s liability valued by 
a typical annuity provider to be approximately $10 million; therefore, the Town would be 
responsible for at least $5.3 million, in addition to the value of current assets, estimated at 
$4.7 million.4 (Id.). 
 

23. The Commission is aware of at least one other municipality who has also declined to 
enroll new employees into CMERS despite not having properly withdrawn from 
CMERS. 

 
 
 
 
 
 
 
 
 

                                                 
4 The dollar values provided in Paragraph 22 are only preliminary estimations and does not bind 
the Commission or preclude the Commission from obtaining a fuller evaluation upon further 
findings.  The calculations are dependent upon several factors, including the demographics 
(including age) of the employees that the Town has not enrolled in the plan, interest rates, the 
mortality tables used, and the manner in which a replacement plan is created.  According to the 
Commission’s actuary, under a complete settlement, the Town would either establish a qualified 
pension plan or engage an annuity provider to accept the future benefit payment liability for all 
current participants (in receipt now and in the future) under the same payment forms and 
amounts expected to be provided under the CMERS plan.  CMERS would transfer the payment 
responsibility and an appropriate value of assets (estimated to be approximately $4.7 million) to 
the Town’s replacement plan trustees or the selected annuity provider.  CMERS would retain no 
obligation to provide future benefits to the Town’s participants, including the current benefit 
recipients.  The Town would be expected to arrange the settlement of any difference in the 
transferred liability and the CMERS determined transferrable asset value.  No CMERS assets 
would revert to the Town.  (Exhibit I). 
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CONCLUSIONS OF LAW 
 

I. The Statutory Framework Does Not Permit the Town to Elect Not to Enroll New 
Employees. 
 

A. Legal Standard in Matters of Statutory Interpretation 
 

The assessment of the Legislature’s intent in drafting the CMERS participation statutes 
presents a question of statutory interpretation.  Since 2003, Connecticut has utilized the plain 
meaning rule when interpreting statutes. See Conn. Gen. Stat. § 1-2z. “The process of statutory 
interpretation involves a reasoned search for the intention of the legislature . . . . In other words, 
[a court or agency] seek[s] to determine, in a reasoned manner, the meaning of the statutory 
language as applied to the facts of [the] case . . . .”  Genesky v. Town of East Lyme, 275 Conn. 
246, 253 (2005) (internal quotation marks omitted).  Statutory text is examined first.  See Conn. 
Gen. Stat. § 1-2z (“The meaning of a statute shall, in the first instance, be ascertained from the 
text of the statute itself and its relationship to other statutes.  If, after examining such text and 
considering such relationship, the meaning of such text is plain and unambiguous and does not 
yield absurd or unworkable results, extratextual evidence of the meaning of the statute shall not 
be considered.”).   

 
When a statute is not plain and unambiguous, a court will look to the legislative history, 

circumstances surrounding enactment, the legislative policy the statute was designed to 
implement, and the statute’s relationship to existing legislation for interpretive guidance and to 
give effect to the intent of the legislature.  Grady v. Somers, 294 Conn. 324, 333 (2009); 
Verrastro v. Sivertsen, 188 Conn. 213, 221 (1982).  

 
Additionally, “[i]n the construction of statutes, great deference is to be accorded to the 

construction given the statute by the agency charged with its enforcement.” Amaral Bros., Inc. v. 
Dep't of Labor, 325 Conn. 72, 86 (2017) (quoting Dugas v. Lumbermens Mut. Cas. Co., 217 
Conn. 631, 643 (1991)).  Here, the Commission is tasked with administering the Connecticut 
Municipal Employees Retirement System. See Conn. Gen. Stat. § 5-155a(c); Regs. Conn. State 
Agencies § 5-155-2.  Agency regulations that do not conflict with a statute are presumed valid. 
Id. at 85-87.  Similarly, it is likely that agency rulings that do not conflict with a statute would 
also be presumed valid, and courts would want to interpret the statutes so as to give effect to both 
the agency interpretation and the statute, see id., especially in light of the fact that the 
Commission is given broad authority to establish rules “which it deems necessary or desirable to 
facilitate the proper administration of the retirement system” and “[r]ules and regulations 
established by the [C]ommission shall be binding upon all parties dealing with the Retirement 
Commission and all persons claiming any benefits from the system . . . .”  Conn. Gen. Stat. § 5-
155a(e); see also Conn. Gen. Stat. § 4-176(a) (“[A]n agency may on its own motion initiate a 
proceeding[] for a declaratory ruling as to the validity of any regulation, or the applicability to 
specified circumstances of a provision of the general statutes, a regulation, or a final decision on 
a matter within the jurisdiction of the agency.”).   
 

B. Statutory Framework for Enrolling and Withdrawing from CMERS 

Conn. Gen. Stat. § 7-427(a) provides: 
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(a) Any municipality except a housing authority, which is governed by subsection 
(b)5 of this section or a regional work force development board established 
under section 31-3k, which is governed by section 7-427a, may, by resolution 
passed by its legislative body and subject to such referendum as may be 
hereinafter provided, accept this part as to any department or departments 
of such municipality as may be designated therein, including elective 
officers if so specified, free public libraries which receive part or all of their 
income from municipal appropriation, and the redevelopment agency of such 
municipality whether or not such municipality is a member of the system, as 
defined in section 7-452, but such acceptance shall not repeal, amend or 
replace, or affect the continuance of, any pension system established in such 
municipality by or under the authority of any special act and all such special 
acts shall remain in full force and effect until repealed or amended by the 
General Assembly or as provided by chapter 99. The acceptance of this part as 
to any department or departments of a municipality shall not affect the right of 
such municipality to accept it in the future as to any other department or 
departments. In any municipality other than a district department of health, 
housing authority, flood commission or authority, regional planning agency or 
supervision district board of education, such resolution shall not take effect 
until it has been approved by a majority of the electors of the municipality 
voting thereon at the next regular election or meeting or at a special election 
or meeting called for the purpose. The effective date of participation shall be 
at least ninety days subsequent to the receipt by the Retirement Commission 
of the certified copy of such resolution. The Retirement Commission shall 
furnish to any municipality contemplating acceptance of this part, at the 
expense of such municipality, an estimate of the probable cost to such 
municipality of such acceptance as to any department or departments thereof.6 

                                                 
5 Subsection (b) of Conn. Gen. Stat. § 7-427 provides: “Unless the board of commissioners of a 
housing authority votes against such participation, employees of housing authorities who are 
eligible under section 7-425 and who are not members of the Municipal Employees Retirement 
Fund B shall become members thereof on July 1, 1972, and membership in any other retirement 
fund, except the federal old age and survivors insurance, shall terminate on said date. Housing 
authorities whose employees are enrolled on or before May 21, 1971, in any other retirement 
system shall arrange for termination of such system on July 1, 1972, which arrangements shall 
include provision that the rights of members who retired prior to July 1, 1972, under such system 
shall not be affected and provision that any refunds of employee contributions made to such 
other retirement system shall be transferred to the Municipal Employees' Retirement Fund B and 
the appropriate amount credited to the account of each transferring employee's benefit.” 
6 See Conn. Gen. Stat. § 7-441(a) (“Each participating municipality shall be liable to the fund for 
an amount determined by the Retirement Commission on sound actuarial principles to be 
necessary for the payment of future pensions based upon the service of members rendered prior 
to their becoming members, less any amount transferred to the fund from any other retirement 
fund on account of such members, and for any increases in future benefits provided by 
amendments to this chapter to the extent that such increases are based on service prior to the 
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 (emphasis added).  Additionally, Regs. Conn. State Agencies § 5-155-2(c) provides:  

[T]he Municipal Employees’ Retirement System was established to provide a sound 
and efficient system for the payment of retirement benefits to municipal employees. 
On being hired by a participating municipality,7 municipal employees automatically 
become members of the system. Deductions are made by the municipality for each 
eligible employee, recorded in the member’s account, and deposited with the state 
treasurer. By statute, members may purchase additional benefits for military and prior 
service with a participating municipality. Members may obtain a refund of 
contributions without interest upon resigning from municipal service. 

(emphasis added). 

A plain reading of Conn. Gen. Stat. § 7-427(a) and Regs. Conn. State Agencies § 5-155-
2(c) does not permit a participating municipality to designate particular employees within a 
department to participate in CMERS -- as it does for elected officials, but rather, it requires that 
participating municipalities designate those departments they wish to include.  Consequently, a 
municipality can permit departments to participate or not participate – but it cannot limit whom a 
particular department may include or exclude.  The plain language mandates, and the 
Commission agrees, that departments participate in CMERS in toto, or not at all. 

  
Under statute, participation in CMERS must be ratified by the legislative body of the 

municipality, as it was for Thompson.  In doing so, that municipality accepts the statutory 
provisions of CMERS.  Thompson accepted the provisions of CMERS in 1976: “Resolved that 
the Town of Thompson hereby accepts the Provisions of Section 7-427 of the Connecticut 
General Statutes to bring all Town Employees and elected officials who qualify under the 
Provisions of said Section under the Provisions of Part B of the Connecticut Municipal 
Employees Retirement Fund. Unanimously voted.” (Exh. A). 

                                                                                                                                                             
effective date of such amendments; and in the case of a transfer of service credit between two 
participating municipalities under the provisions of section 7-442a where an increase in benefits 
results, the municipality to which the employee is transferred shall be liable to the fund for an 
amount so determined to be necessary for the payment of the increase in future pensions, based 
upon the service of the transferred member rendered subsequent to the commencement of his 
membership and prior to the effective date of transfer. The municipality shall pay annually to the 
Retirement Commission to be credited to the fund such amounts fixed by said commission as 
shall discharge such liability over a period not exceeding thirty years from the earliest effective 
date of participation as to any department in the Connecticut Municipal Employees' Retirement 
Fund, or a period not exceeding twenty years from the date of such transfer or increase in 
benefits, or entrance of a member into membership, whichever period shall be longer, except that 
the Retirement Commission may approve one consolidated amortized payment for the discharge 
of two or more separate liabilities running for different periods, such payments to be made over a 
period terminating not later than the latest date prescribed for the discharge of any one of such 
liabilities.”). 
7 “‘Participating municipality’ means any municipality that has accepted [Chapter 113, Part II], 
as provided in section 7-427.” Conn. Gen. Stat. § 7-425. 
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Similarly, Conn. Gen. Stat. § 7-444 provides: 

A municipality may withdraw one or more departments from the retirement system 
established by this part by the procedure provided in section 7-427 for acceptance 
of this part; provided such withdrawal shall not relieve the municipality from 
liability arising from retirement allowances already granted. The employees of the 
department or departments shall be entitled to the return of their contributions, plus 
interest as provided in section 7-440, and the same shall be paid to the municipality 
for that purpose. In addition, the municipality shall be entitled to receive any 
balance from the sums contributed by it for such department or departments after 
deducting any payments already made or then due on account of administrative 
expenses and retirement allowances, with a sum sufficient, as determined by the 
commission on sound actuarial principles, to provide for the payment of all future 
retirement allowances and refunds already vested by the retirement of members 
from the municipality. For this purpose, such retirement allowances and future 
retirement allowances shall exclude an amount equal to the total contributions, plus 
interest as provided in section 7-440, of members previously retired under this part. If 
there is a deficit in such sum, it shall be paid in full into the fund by the 
municipality seeking to withdraw and its liability in this regard shall be enforceable 
as provided in section 7-445.8 

(emphasis supplied).  The legislative history suggests that prior to 1959, a municipality could not 
withdraw one or more departments, but rather required withdrawal of the entire municipality.  
Similar to the participation guidelines proscribed by Conn. Gen. Stat. § 7-427(a), withdrawal can 
only be accomplished by withdrawal of entire departments, or by the municipality as a whole.  
The act does not, however, permit a participating municipality to withdraw, or cease eligibility or 
enrollment, for some employees and allow other employees to continue to participate within the 
same department.   
 

The statutory guidelines pertaining to participation (Section 7-427(a)) and withdrawal 
(Section 7-444) establish that municipalities may participate in CMERS and designate particular 
departments which will be covered; and may withdraw from CMERS and designate particular 
departments which will withdraw – but the statutory language does not permit municipalities to 
select which employees within a department participate in CMERS (even where based upon hire 
date). In other words, the provisions of the governing statutes do not contemplate or authorize 
the concept of a “partial withdrawal.”  Therefore, Thompson’s actions are unauthorized by the 
statutory provisions governing entry and withdrawal from CMERS and are void.  The actions of 
other similarly situated municipalities are likewise void. 

 
 

                                                 
8 “Each participating municipality shall be liable to the fund for the cost of maintaining for its 
employees the retirement system herein provided for, including all contributions collected from 
employees. The liability of a municipality under this part shall be enforceable by the Retirement 
Commission against such municipality through appropriate action in the superior court.” Conn. 
Gen. Stat. Ann. § 7-445. 
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C. Statutory Framework Regarding Collective Bargaining Over 
Participation in CMERS 

 
Notwithstanding the statutory language of Sections 7-427(a) and 7-444, a provision of the 

Municipal Employee Relations Act, Conn. Gen. Stat. § 7-474(f) provides the following: 

Where there is a conflict between any agreement reached by a municipal employer and an 
employee organization and approved in accordance with the provisions of sections 7-467 
to 7-477, inclusive, on matters appropriate to collective bargaining, as defined in said 
sections, and any charter, special act, ordinance, rules or regulations adopted by the 
municipal employer or its agents such as a personnel board or civil service commission, 
or any general statute directly regulating the hours of work of policemen or firemen, or 
any general statute providing for the method or manner of covering or removing 
employees from coverage under the Connecticut municipal employees’ retirement system 
or under the Policemen and Firemen Survivors’ Benefit Fund, the terms of such 
agreement shall prevail; provided, if participation of any employees in said system or said 
fund is effected by such agreement, the effective date of participation in said system or 
said fund, notwithstanding any contrary provision in such agreement, shall be the first 
day of the third month following the month in which a certified copy of such agreement 
is received by the Retirement Commission, or such later date as may be specified in the 
agreement. 

(emphasis added).  Thus, where there is a conflict between any collective bargaining agreement 
and any general statute providing for the “method or manner of covering or removing employees 
from coverage under the Connecticut municipal employees’ retirement system, . . . the terms of 
such agreement shall prevail . . . .”  
 

Thompson’s interest arbitration award ostensibly entitles the Town to offer new 
employees (within a CMERS department) a defined contribution plan (as opposed to CMERS 
participation).  The award conflicts with Conn. Gen. Stat. §§ 7-427 and 7-444 because its terms 
do not follow Conn. Gen. Stat. § 7-444; however, Section 7-474(f) is not applicable to the award, 
because Sections 7-427(a) and 7-444 and the award do not govern the “method or manner” of 
covering or removing employees from coverage, or in other words how employees participate. 
Rather, these provisions govern who from the Town may participate.   
 

II. Unless Reversed, Thompson’s Actions Constitute a Withdrawal Requiring the Town 
to Make Payment Covering All Future Retirement Allowances and Refunds Already 
Vested by the Retirement of Members from the Municipality. 
  
The Commission adopts the findings by its actuary, Cavanaugh Macdonald, which are 

conclusive that the Town’s acts are detrimental to CMERS.  The Town of Thompson’s failure to 
enroll new employees into CMERS or compensate the CMERS plan “with a sum sufficient, as 
determined by the commission on sound actuarial principles, to provide for the payment of all 
future retirement allowances and refunds already vested by the retirement of members from the 
municipality” places the fund at risk, as supported by actuarial evaluation of these circumstances.  
(Exh. H).  More specifically, “allowing participating [municipalities] to ‘opt out’ of [C]MERS 
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for future employees would result in a trend of increasing required funding by all 
[municipalities] participating in the System.”  (Id.) 

 
CMERS is a cost-sharing plan among participating municipalities in Connecticut which 

provides greater efficiency and stability by pooling risks of many municipalities.  (Id.).  “When 
employers begin to limit their participation, there is less ‘spreading’ of experience which, if a 
trend in decreased future employee participation is established, could result in increased 
volatility of future funding attributable to the reduction in the experience pool. (Id.).  In general, 
in multiemployer pension plans, such as CMERS, “if some employers fail to make their required 
contributions, others must make up the difference in order to ensure that workers receive their 
designated benefits.” Upholsterers' Int'l Union Pension Fund v. Artistic Furniture of Pontiac, 
920 F.2d 1323, 1328 (7th Cir. 1990) (citing Central States, Southeast and Southwest Areas 
Pension Fund v. Gerber Truck Service Inc., 870 F.2d 1148, 1151 (7th Cir.1989) (en banc); 
Robbins v. Lynch, 836 F.2d 330, 333 (7th Cir.1988)). Therefore, “[w]hen an employer does not 
cover new employees under MERS, the covered payroll is expected to be less in future 
valuations and will require an increase in the required contribution rate” in order to prevent an 
increase in the unfunded actuarial accrued liability of the municipality.  Thus, the effect of 
multiple municipalities choosing to not enroll new employees in CMERS would significantly 
impact the plan’s future funding.  (Exh. H). 

 
Put another way, a partial withdrawal would impose a variety of costs on the plan and the 

participating municipalities. This case could be likened to that of Upholsterers' Int'l Union 
Pension Fund v. Artistic Furniture of Pontiac, 920 F.2d 1323 (7th Cir. 1990).  In that case, the 
employer failed to timely make its contributions to the multiemployer pension plan.  The 
Seventh Circuit, in reliance on congressional testimony concerning the Multiemployer Pension 
Plan Amendments Act of 1980, stated: 
 

[L]ag time between obligation and payment “imposes a variety of costs on plans. 
While contributions remain unpaid, the plan loses the benefit of the investment 
income that could have been earned if the past due amounts had been received and 
invested on time.” Moreover, Congress recognized that “[p]articipants and 
beneficiaries of plans as well as employers who honor their obligation to contribute in 
a timely fashion bear the heavy cost of delinquencies in the form of lower benefits 
and higher contribution rates. . . .”  

 
Id. at 1328 (internal citations omitted). Likewise, here, if its actions were permitted, Thompson 
would no longer be making contributions to CMERS and the plan will lose investment income.  
Such loss, if not paid for by Thompson, would be borne by the remaining participating 
municipalities.  However, the remaining participating municipalities are, in instances of full 
withdrawals, relieved from this financial burden by the provisions of Conn. Gen. Stat. § 7-444, 
which require a municipality that withdraws from CMERS to “provide for the payment of all 
future retirement allowances and refunds already vested by the retirement of members from the 
municipality.” 

 
The Town of Thompson unanimously resolved that its employees would participate in 

CMERS, and that resolution was ratified by the Commission, thus created a contractual 
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agreement that the Town would enroll in CMERS all Town Employees and elected officials who 
qualify under the provisions of Part B of the Connecticut Municipal Employees Retirement 
Fund.  (Exhs. A- B).  The Trustees who are members of the Commission and fiduciaries of 
CMERS are required to take action when municipalities elect to not enroll new employees into 
CMERS in order to protect the plan. See Conn. Gen. Stat. § 5-155a(c).9 Because the statutes 
require a municipality to settle its liabilities in CMERS upon withdrawal, and because a “partial 
withdrawal” would impact the funds actuarial balance, such a “partial withdrawal” by 
municipalities such as Thompson must be treated the same as if it were a full withdrawal.10   
Accordingly, a municipality who elects not to enroll new employees into CMERS will be 
required to provide for the payment of all future retirement allowances and refunds already 
vested by the retirement of members from the municipality so as not to place the fund at risk.   

 
In conclusion, the Town of Thompson’s actions are impermissible.  Therefore, the Town 

must enroll all new employees since July 31, 2012 into CMERS, with retroactive payments, plus 
interest, into the CMERS fund.  The Commission’s actuary has estimated that this would cost the 
Town $375,000. (Exh. I). Should the Town continue to refuse to enroll new employees in 
CMERS and enroll those who should have been enrolled, such actions will be deemed a 
withdrawal under Conn. Gen. Stat. § 7-444. The Town would be required to either establish a 
qualified pension plan or engage an annuity provider to accept the future benefit payment 
liability of all current participants (in receipt now and in the future) under the same payment 
forms and amounts expected to be provided under the CMERS plan. (Id.). As of July 17, 2017, 
the Commission’s actuary has estimated Thompson’s liability in the event of a withdrawal 
valued by a typical annuity provider to be approximately $10 million; therefore, the Town would 
be responsible for at least $5.3 million, in addition to the value of current assets, estimated at 
$4.7 million.11 (Id.).  
 

                                                 
9 Conn. Gen. Stat. § 5-155a(c) provides, in relevant part: “The Retirement Commission shall 
administer . . . the municipal employees' retirement system established by part III of chapter 113 
. . . . The Retirement Commission shall have general supervision of the operation of the 
retirement system, shall conduct the business and activities of the system, in accordance with this 
chapter and applicable law and each trustee shall be a fiduciary with respect to the retirement 
system and its members. . . . In conducting the business of the system, including its oversight 
functions, the Retirement Commission shall act: (1) With the care, skill, prudence and diligence 
under the circumstances then prevailing that a prudent person acting in a like capacity and 
familiar with such matters would use in the conduct of an enterprise of a like character and with 
like aims; (2) in accordance with strict fiduciary standards and responsibilities; and (3) in 
accordance with the provisions of the general statutes and applicable collective bargaining 
agreements.” 
10 Multiemployer pension plans under ERISA operate in a similar fashion.  See Groden v. J. 
Tartaglia Trucking, Inc., No. CV 14-14224-PBS, 2017 WL 388801, at *3 (D. Mass. Jan. 27, 
2017) (citing 29 U.S.C. § 1399(b)(1)) (“‘As soon as practicable after an employer's complete or 
partial withdrawal,’ a pension plan must notify the employer of the amount of the withdrawal 
liability and demand payment.”).  However, unlike the statutes governing CMERS, federal law 
recognized a partial withdrawal. 
11 This is only an estimation, and is dependent upon several factors.  See supra n.4. 



12 
 

III. The Arbitration Award is not Binding Upon the State Employees Retirement 
Commission. 

 
As set forth above, supra Part II, the Town of Thompson and the Commission entered 

into a contractual agreement that the Town would enroll in CMERS all Town Employees and 
elected officials who qualify under the provisions of Part B of the Connecticut Municipal 
Employees Retirement Fund.  (Exhs. A- B).  The Commission, however, was not a party to the 
collective bargaining agreement between the Town and the Union or the arbitration before the 
State Board of Mediation and Arbitration.  Therefore, the Commission is not bound by the 
arbitration award, both under collateral estoppel and sovereign immunity doctrines. Sikorsky 
Aircraft Corp. v. Comm'r of Revenue Servs., 297 Conn. 540, 546 (2010) (finding that non-mutual 
collateral estoppel does not apply against the State); State v. Efficient Lighting Consultants, Inc., 
No. HHDCV156062092S, 2017 WL 715899, at *3 (Conn. Super. Ct. Jan. 12, 2017) (quoting 
Woodmansee v. State, 18 Conn.Sup. 370, 371 (1953)) (“A duly authorized commission of the 
state government acting as a commission within the scope of its lawfully delegated duties on 
behalf of the state carries with it, in connection with all its authorized functions, whether 
proprietary or governmental, the sovereign’s immunity . . . .”). 
 

Moreover, the Commission was arguably without standing to move to vacate the 
arbitration award.  Town of Statford v. IFPTE, No. CV 990359900, 1999 WL 549384, at *1-2 
(Conn. Super. Ct. June 18, 1999).  Accordingly, the arbitration award is not binding upon the 
Commission, and action on the part of the Commission via this declaratory ruling is appropriate 
for the reasons set forth in Parts I and II, supra. 

 
IV. The State Employees Retirement Commission is Not Bound By Any Time 

Limitation. 
 

“It is elementary law that a statute of limitations does not run against the state, the 
sovereign power.”  Town of Clinton v. Bacon, 56 Conn. 508 (1888); accord State v. Lombardo 
Bros. Mason Contractors, 307 Conn. 412, 427 (2012); see also Efficient Lighting Consultants, 
Inc., 2017 WL 715899, at *2 (“[T]he state is exempt from the operation of statutes of limitation.” 
(internal citations omitted)). Accordingly, pursuant to the doctrine of nullum tempus occurrit regi 
(“no time runs against the king”), a statute of limitations defense asserted by the Town of 
Thompson or any other municipality against the instant ruling would not stand. 

 
V. Attorney Kemp’s Statements are Not Binding Upon the State Employees Retirement 

Commission. 
 

In response to an inquiry by Attorney Weinstock, Helen Kemp, Esq., formerly employed 
as the Assistant Director and Division Counsel, Retirement Services Division, stated that, in her 
opinion, existing employees could lawfully remain in CMERS, while an employer declined to so 
enroll new employees within that department in CMERS. However, Attorney Kemp’s statements 
of opinion and personal testimony do not bind the Commission.  Municipalities such as the Town 
of Thompson cannot meaningfully aver detrimental reliance and/or estoppel theories based upon 
Attorney Kemp’s statements.  
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The law generally rejects claims of estoppel against government entities.  There is long 
standing state and federal policy that prohibits the use of such doctrines when public funds are 
involved.  As noted in Fennell v. City of Hartford, 238 Conn. 809 (1996): 

 
Courts have consistently refused to give effect to government-fostered expectations 
that, had they arisen in the private sector, might well have formed the basis for a 
contract or an estoppel.  We believe that implied contract claims in the public sector, 
based upon pension or employee manuals, would only invite endless litigation over 
both real and imagined claims of misinformation by disgruntled citizens [and 
employees], imposing an unpredictable drain on the public fisc.  Absent a clear 
legislative indication, we are loathe to attribute an intent to the legislature to draw 
down the public fisc in favor of those with no substantive entitlement thereto. 

 
Id. at 816 (internal citations and quotation marks omitted).   
 

Citizens cannot use concepts of detrimental reliance, promissory estoppel, or implied 
contract against the government absent a binding promise by a government agent with actual 
authority to make such a covenant.  See Ferrucci v. Town of Middlebury, 131 Conn. App. 289, 
304-05 (2011), appeal denied, 302 Conn. 944; Biello v. Town of Watertown, 109 Conn. App. 
572, 583 (2008), appeal denied, 289 Conn. 934.  As noted in the seminal case of Office of Pers. 
Mgmt. v. Richmond, 496 U.S. 414 (1990): 

 
[F]rom our earliest cases, we have recognized that equitable estoppel will not lie 
against the Government as against private litigants. In Lee v. Munroe & Thornton, 11 
U.S. 366, 7 Cranch 366 (1813), we held that the Government could not be bound by 
the mistaken representations of an agent unless it were clear that the representations 
were within the scope of the agent’s authority. In The Floyd Acceptances, 74 U.S. 
666, 7 Wall. 666 (1869), we held that the Government could not be compelled to 
honor bills of exchange issued by the Secretary of War where there was no statutory 
authority for the issuance of the bills. In Utah Power & Light Co. v. United States, 
243 U.S. 389, 408-409 (1917), we dismissed the argument that unauthorized 
representations by agents of the Government estopped the United States to prevent 
erection of power houses and transmission lines across a public forest in violation of a 
statute: “Of this it is enough to say that the United States is neither bound nor 
estopped by the acts of its officers or agents in entering into an arrangement or 
agreement to do or cause to be done what the law does not sanction or permit.” 
 

Richmond, 496 U.S. at 419-20. This body of law applies to the federal, state and local 
governments. 
 

As previously stated, the Commission was not a party to the collective bargaining 
agreement between the Town and the Union or the arbitration before the State Board of 
Mediation and Arbitration.  Attorney Kemp was not an authorized agent of the Commission—
she was an employee of the Retirement Services Division.  See Conn. Gen. Stat. § 5-155a(a).  
The Commission is made up of six voting management trustees, six voting labor trustees, and 
two voting actuarial trustees.  See id. (defining members of the Commission).  Attorney Kemp 



14 
 

was not one of those trustees, and thus, was without decision making authority. Furthermore, the 
Commission is “within the Retirement Division of the office of the Comptroller for 
administrative purposes only” and “[t]he Comptroller shall be the secretary of the commission 
and shall provide secretariat support to the commission.”12  Conn. Gen. Stat. § 5-155a(a). 
Accordingly, Attorney Kemp’s statements are not binding upon the Commission.  Additionally, 
the Town was plainly warned thereafter that the Commission found the arbitration award null 
and void and unenforceable. No authorized agent of the Commission affirmatively advised 
Thompson that it could refuse to enroll new employees in CMERS without consequence.  To the 
contrary, on several occasions, the Town of Thompson was told its actions were illegal, 
unauthorized and void—the opposite of what they claim. 

 
CONCLUSION 

 
The Town of Thompson’s actions are not authorized by Conn. Gen. Stat. § 7-444.  The 

Town of Thompson is ordered to cease its actions, enroll all employees hired since July 31, 2012 
into CMERS and make retroactive payments, plus interest, to CMERS, otherwise the Town’s 
refusal shall be deemed a withdrawal, and the Retirement Services Division is ordered to process 
such withdrawal in the ordinary course so that the Town can be notified of the necessary 
contribution to the plan upon withdrawal to provide for the payment of all future retirement 
allowances and refunds already vested by the retirement of members from the municipality. 

 
DECLARATORY RULING 

             
 By virtue of and pursuant to the powers vested in the Connecticut State Employees 
Retirement Commission by the State Employees Retirement Act, the Commission issues the 
following declaratory ruling: 
 

The Commission declares that a municipality’s failure to enroll new employees into 
CMERS without properly withdrawing from CMERS is not authorized by Conn. Gen. Stat. § 7-
444, and a municipality who chooses to not enroll new employees into CMERS or withdraw 
pursuant to Conn. Gen. Stat. § 7-444 will be deemed to have withdrawn that department or 
municipality from CMERS, as applicable, and the municipality will be required to provide for 
the payment of all future retirement allowances and refunds already vested by the retirement of 
members from the municipality so as not to place the fund at risk.   

 
The Commission hereby directs the Retirement Services Division to send this declaratory 

ruling to all municipalities that participate in CMERS. 
 

   CONNECTICUT STATE EMPLOYEES RETIREMENT COMMISSION 

     By                   Date  August 17, 2017 
     Peter Adomeit, Esq., Chairman 
 
WSACTIVELLP:9099783.1         

                                                 
12 The Comptroller is a non-voting ex-officio member of the Commission.  Conn. Gen. Stat. § 5-
155a(a).   


